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Doing a Deal 

 

Sam Goldwyn said “A verbal contract isn’t 

worth the paper it is written on”. For the 

most part contracts do not need to be in 

writing but in practice he is often right.  

Ideally a contract needs to contain four 

things: 

1. Make sure that you are making the deal 

with the right person. If the person has no 

money then if the deal goes wrong there is no 

point in suing. If the person does not own the 

car that you are buying and you give him the 

money then you may need to kiss goodbye to 

the cash.  

2.  A description of the property. If it is handed over in exchange for the cash 

there is no problem. But if not, have an inventory list attached to the contract 

to properly identify the goods. 

3.  The price. Is it inclusive or exclusive of GST?  If you are buying a right to use 

something e.g. Software, system, design, logo make sure the price includes the 

right to use it again and again and not as a one off.  

4.  Make sure you can prove there was an agreement. Get a signature. This can be 

electronic e.g. by email. 

http://www.101reasonstokillallthelawyers.com/2014/09/the-family-lawyer-is-dead.html
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When deals go wrong expect everyone to deny (or at least not admit) anything against 

their interests. Send important letters by email and post as well. Call up to ensure 

they have it. Confirm conversations in writing. 

If you do not have things written down the “goal posts” move. Why do you think they 

invented goalposts in the first place? 

 

(c) Paul Brennan 2015. All rights reserved.  

 

Contracts Don’t Sweat the Small Stuff 

When is it important to have a contract in writing?  

 Up to about $500 most people can manage to accept that they entered into a bad 

deal.  With the addition of every zero this becomes more difficult.  I am not saying 

that people deliberately lie but it just seems 

that the parties to a contract dispute will divide 

like two football teams depending on which side 

their bread is buttered.  Respective families 

and friends act as crazed supporters.  The 

other side is demonized as Nazis. 

Where there is no written contract the goal 

posts shift so that the dispute takes on a “yes it 

is, no it isn’t” feel with the alleged facts aligning 

behind both sides to support their respective 

arguments.  This is nothing new and judges 

decided early on that frequent disputes were 

http://www.lawanddisorder.com.au/bioPaulBrennan.html
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“doing their head in” and insisted that some contracts needed to be in writing to try 

to provide some certainty, for instance 

guarantees and contracts for the sale of 

land.  

So if the contract wording is clear and 

unambiguous, it stands unless it is absurd or 

you have been misled even if you intended 

something else and the judge knows it.  

Judges are not allowed to look at the 

surrounding circumstances which show how 

wrong it is and must take a blinkered 

approach.  So lawyers normally put a small 

preamble in the contract to try and explain 

what the parties intended to do, just in 

case they mess it up.  Also, lawyers put in an "entire contract" clause to ensure that 

no one says that the written document is only part of the contract. 

Some modern judges will desperately and irritatingly (depending on which side you are 

on) seek ambiguity rather than apply a just and certain, albeit unfair ruling. 

It is best to have your lawyer draw up important contracts as at least you can blame 

him (or to be politically correct – her) if it turns sour. 

(c) Paul Brennan 2015. All rights reserved. 
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Terms and Conditions – Better than Sex? 

Writing your own terms and conditions (Ts and Cs) enables you to snooker an enemy 

long before you even meet.  It is like having an ace up your sleeve or answering a multi 

choice examination by ticking all the boxes.     

However, it is sod’s law that whatever ones you choose, the future dispute will centre 

on something you did not anticipate.  So in the world of Ts and Cs “MORE” is good.  If 

your Ts and Cs in small print are less than 

an A4 sheet then you are not even in the 

game.  Anyone who has sat in a lawyer’s 

office will know how depressingly good they 

are at telling you all the things that could 

go wrong with your business venture.  This 

makes your lawyer a “big gun” when it comes 

to Ts and Cs.   

You may hesitate before giving your lawyer 

carte blanche to draft Ts and Cs for fear 

of a big bill.  Most people steal Ts and Cs 

from someone else in their industry.  Is this 

unlawful?  It could be copyright 

infringement unless they in turn stole the Tc and Cs from someone else and they are 

not original, which is usually the case.  It is best to locate Ts and Cs that look right 

for your industry and then take them to your lawyer to sort out. 

If you have never bothered to read Ts and Cs as they sit on the back page of an 

order form you can count yourself as normal.  But here are 20 Ts and Cs that you may 
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have found if you had bothered to look.   You will probably want similar Ts and Cs in 

your own contracts: 

1. The first condition should say that your Ts and Cs beat anyone else’s Ts and Cs.   

This should trump your customer’s Ts and Cs unless they have said the same 

thing then it is difficult to know who has priority.  Sorry. 

2. They can only be varied in writing.  This will stop your customer moving the goal 

posts. 

3. Payment is due in say 14 days.  Otherwise, legally, when is payment due?   

4. The customer relies on his own judgment and inspection and not on any 

representations made by your company.  Especially any salespeople presently 

working for your company. 

5. The price is exclusive of tax. 

6. You do not bear responsibility for late 

or non-delivery however much trouble it has 

caused your customer. 

7. You try to get the order right but you 

can’t get good staff and your customer 

should check it just to make sure. 

8. If there is defective workmanship then 

your customer must report it within 7 days or 

you will not make a refund or replace it. 

9. Your customer does not own the goods 

until you are paid.  Will a condition like this 
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work?  Who knows? But it is worth a try. 

10. You say which law and courts apply to any dispute otherwise you could find 

yourself in the Bulawayo Magistrates Court. 

11. Installation is extra. 

12. Cancelling is only allowed with your consent and even then incurs a cancellation 

fee. 

13. Returned goods must be in good condition. 

14. If your product causes injury and damage then as far as the law allows, you are 

not responsible. 

15. No assignment of the contract to someone else.  This means that you choose who 

your customer is. 

16. Interest is payable on late payment. 

17. Quotations expire after 30 days. 

18. Alterations and additions cost extra. 

19. Any claim is limited to the price that your customer paid. 

20. Copyright and other intellectual property rights relating to your product remains 

with you. 

Some of you may be worried that effectively drafted Ts and Cs could be seen by your 

customers as: 

a) Petty and nasty.   
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b) A declaration that you do not 

trust your customer and will sting them 

when you have the opportunity.   

However in reality your customers will not 

read them and the good customers need 

never find out how draconian your Ts and 

Cs really are.  If all else fails blame your 

lawyer, that’s what my clients do.   

A small claim, you can put down to 

experience but a large claim may devastate 

your business.  In reality, your Ts and Cs 

will lie dormant and will not be used very 

often, if at all.  However, they may avoid you being sued.   

On the positive and fun side you can literally lay down the law to your customers.  You 

can say things in Tc and Cs that you would never say to a real customer and what is 

more you can get away with it.  You can even have the satisfaction of letting your 

customers off the hook if they fall foul of your Ts and Cs.     

One last thing, you must demonstrate that you have taken steps to make your 

customers aware of your Ts and Cs before they enter the contract.  If not, then they 

do not form part of the contract.  Therefore, do not put them on the back of the bill. 

Are Ts and Cs better than sex?  Well not as far as I recall, but they are certainly up 

there. 

(c) Paul Brennan 2015. All rights reserved.  

 

http://www.lawanddisorder.com.au/bioPaulBrennan.html
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Brothers-In-Law and the Disclosed 

Agent 

In the real world it is not Godfathers who are 

the problem, it’s brothers-in-law (BIL).  When 

they are not trying to borrow your money, they 

are involving you in cockamamy business 

schemes.  

 For instance, your BIL asks you to take orders 

in your area for some sort of product.  You 

collect money from various customers and send 

it to your BIL.  However, your BIL has 

miscalculated, been cheated or in any event has 

done something stupid, so the product does not arrive. 

 The customers are angry with you and are owed thousands of dollars.  Your BIL’s 

solution is to ask you for a loan.  You refuse, your wife stops talking to you and your 

BIL goes bust.  

 With your BIL out of the picture, the customers want you to pay as they made their 

contract with you.  You say that you were only taking orders (a variation on the 

Nuremberg defence).  

 Are you liable?  Well, it depends whether or not you are a “Disclosed Agent”.  

 Companies cannot be everywhere, so independent “Agents” are retained by 

“Principals” and if a customer deals with the Agent it is the same as dealing with the 

Principal.  
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 The Agent who discloses to the customer that he is an Agent and acts within the 

authority given by the Principal has no personal liability.  Even if the customers do not 

know the name of the Principal, provided they know you are acting as an agent, you 

are not liable.   

 Of course, the customers may deny knowing you are the Agent in order to get their 

money back, so you will need to prove it.  

 The best proof is by having a contract/order form which you sign “on account of” “as 

agent” or “for and on behalf of”. 

 However, if the product is lousy and breaches regulations you can be prosecuted, 

Agent or not.  

 The best way to avoid BILs and many of life’s other challenges is to stay single. 

(c) Paul Brennan 2015. All rights reserved.  
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The content of the Law & Disorder eZine is to give you legal basics and in some instances 
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